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C A L I F O R N I A  L A W  R E V I S I O N  C O M MI S S I O N    S T A F F  ME MO R A N DU M 

Study H-858 August 3, 2011 

First Supplement Memorandum 2011-29 

Common Interest Development Law: 
Commercial and Industrial Subdivisions 

The Commission has received a letter from Duncan R. McPherson, on behalf 
of the “Nonresidential Common Interest Development Stakeholder Group” 
(hereafter “stakeholder group”), commenting on the issues raised in 
Memorandum 2011-29. The letter is attached as an Exhibit. 

The purpose of this supplement is to present the comment letter and to 
briefly discuss the outcome of a July 28, 2011, meeting between Executive 
Director Brian Hebert, Assistant Real Estate Commissioner Chris W. Neri, and 
attorneys Duncan McPherson and Jeffrey Wagner (the last two representing the 
stakeholder group).  

As a general matter, the stakeholder group agrees with the conclusions and 
recommendations expressed in Memorandum 2011-29: “We generally concur 
with your conclusions and the general scope of the recommendations.” See 
Exhibit p. 1. Their reasons for that position are discussed in more detail on pages 
1-3 of the Exhibit. 

However, the stakeholder group has concerns about the specific reform 
language proposed in Memorandum 2011-29: “there is some fine tuning that 
must occur in the definitions that are proposed for the definitions to work 
correctly.” See Exhibit p. 1. The bulk of this supplement addresses those drafting 
concerns. 

At the meeting, Assistant Commissioner Neri was not able to take any official 
position on the proposed reforms. However, he was able to confirm that long-
standing Department of Real Estate (“DRE”) practice is generally consistent with 
the overall thrust of the proposed reforms. That is, he confirmed that the DRE 
generally does not assert Subdivided Lands Act jurisdiction over a proposed 
subdivision that is entirely comprised of “nonresidential personal-use 
subdivisions” (such as a marina, storage facility, parking lot, etc.). For a fuller 
discussion of nonresidential personal-use subdivisions, see Memorandum 2011-
29, pp. 22-27. 
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Assistant Commissioner Neri also confirmed that DRE generally views the 
operation of an apartment building to be a “commercial use” within the meaning 
of Business and Professions Code Section 11010.3. 

PROPOSED LEGISLATION 

The stakeholder group has two general concerns about the legislative 
language proposed in Memorandum 2011-29. Those concerns are discussed 
below. After that discussion, new proposed language is set out, to address the 
group’s concerns. 

Incidental Residential Use 

The language proposed in Memorandum 2011-29, to include nonresidential 
personal-use subdivisions within the scope of the existing exemptions, turns on 
whether “residential use” is permitted in a subdivision (under both governing 
law and the subdivision’s recorded declaration). If residential use is not 
permitted, then the subdivision would be “nonresidential” and the subdivision 
would be exempt from the Subdivided Lands Act and parts of the Davis-Stirling 
Act. 

However, the stakeholder group points out that some subdivisions may 
permit “incidental” residential uses, despite the fact that they are otherwise 
entirely nonresidential in character. See Exhibit p. 3. For example: 

• A commercial subdivision may permit a property manager, 
security person, or other staff of the governing association or of a 
member business to reside within the subdivision as an incident of 
that person’s job. For example, a storage condominium might have 
a resident manager, who lives onsite so as to be available if an 
emergency or security problem arises after hours. 

• A marina, parking lot, or recreational campground might permit 
short-term incidental occupation of a boat, camper, motor coach or 
other vehicle that is stored on an owner’s separate interest, while 
prohibiting long-term residential use. For example, an owner 
might want to stay overnight on a boat on a holiday weekend, but 
doesn’t live on the boat as a primary residence. 

The stakeholders suggests that such incidental uses not be included within 
the meaning of “residential use.” This would prevent an otherwise 
nonresidential subdivision from being classified as residential (and thereby taken 
out of the statutory exemption), merely because it permits incidental residential 
uses of the types discussed above. 
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The draft language set out later in the memorandum defines “short-term” 
occupation as occupation for no more than 30 days out of each calendar year. The 
Commission should consider whether 30 days is an appropriate time period in 
this context.  

Residential Rental as Commercial Use 

Memorandum 2011-29 proposes that the use of a single lot or parcel to 
“operate an apartment building” should not be considered a residential use of 
that lot or parcel. The operation of residential rental property as a business is a 
commercial activity that, for the purposes of the Subdivided Lands Act and 
Davis-Stirling Act, should probably be treated like all other commercial 
activities. See discussion in Memorandum 2011-29, pp. 27-33. 

The proposed legislation to implement that policy would turn on whether or 
not a lot, parcel or subdivision is being used as “residential rental property.” 
Such a use would be treated like any other commercial use. 

The stakeholder group has serious concerns about whether such a standard 
could lead to circumvention of the Subdivided Lands Act, undermining 
consumer protection. Suppose that a dishonest subdivider develops a 
subdivision where each lot contains a single home. The subdivider records a 
declaration stating that the homes may only be used as residential rental 
property. Under the proposed law, the subdivision would be exempt from the 
Subdivided Lands Act. The subdivider could then avoid the public report 
process and sell the homes to persons who intend to live in them as residences, 
advising the buyers to ignore the restriction or wait until all of the homes are 
sold and then amend the declaration to eliminate the restriction. 

To avoid that problem, the stakeholder group recommends that the statute 
use a slightly different approach. Rather than condition the scope of the statutory 
exemption exclusively on whether property is restricted to use as “residential 
rental property,” the exemption would also be conditioned on the number of 
apartment units located within a single lot or separate interest. Because those 
apartment units cannot be sold individually, they must, as a matter of practical 
necessity, be used as rental property. 

The group advises that the exemption for the operation of an apartment 
building be limited to a lot or separate interest that contains at least three 
apartment units. That would avoid the application of the exemption to the 
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somewhat common situation in which a single lot contains both a primary 
residence and an “in-law cottage” or “granny flat.”  

Proposed Alternative Language 

After much discussion at the July 28 meeting, it was proposed that the 
exemption language be grounded on the following principles: 

(1) The definition of “residential use” should include an exception for 
incidental residential uses. 

(2) Such incidental residential use should include the provision of 
living space to an employee or agent of the governing association 
or a member business who lives on site as a condition of 
employment.  

(3) Incidental residential use should also include the short-term 
occupation of a boat, trailer, or motor vehicle that is located on but 
not permanently affixed to the lot, parcel, or separate interest. 
Short-term use could perhaps be defined as occupation of no more 
than 30 days per calendar year. 

(4) The rental of apartments in a lot, parcel, or separate interest that is 
divided into three or more apartment units is a commercial use of 
the lot, parcel, or separate interest. 

In order to make the implementing language easier to understand, the staff 
divided each of the exemptions (for the Subdivided Lands Act and the Davis-
Stirling Act) into two pieces. The first piece would define the terms “residential” 
and “nonresidential.” The second would state the scope of the existing 
exemption. Thus: 

Bus. & Prof. Code § 11002 (added). “Residential subdivision,” 
“nonresidential subdivision” defined 
11002. (a) For the purposes of this section, “residential 

subdivision” means a subdivision in which residential use is 
permitted by both law and by any declaration of covenants, 
conditions, and restrictions that is recorded in each county in which 
the subdivision is located.  

(b) For the purposes of subdivision (a), the following uses are 
not considered to be residential uses and the fact that one or more 
of these uses is permitted within a subdivision does not make the 
subdivision a “residential subdivision”: 

(1) The operation of a residential rental business within a lot, 
parcel, or separate interest, that contains three or more apartment 
units. 

(2) The provision of living space to an agent or employee of a 
governing association or a business that is located within the 
subdivision, as an incident of agency or employment. For the 
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purposes of this paragraph, “agent or employee” includes, but is 
not limited to, a property manager, caretaker, or security guard. 

(3) The short-term occupation of a boat, trailer, or motor vehicle 
that is located on but not permanently affixed to a lot, parcel, or 
separate interest. For the purposes of this paragraph “short-term 
occupation” means occupation for no more than 30 days out of 
each calendar year. 

(c) For the purposes of Section 11010.3, “nonresidential 
subdivision” means any subdivision that is not a residential 
subdivision. 

(d) For the purposes of this section, “separate interest” has the 
meaning provided in subdivision (l) of Section 1351 of the Civil 
Code. 

Comment. Section 11002 is new. Subdivision (a) defines 
“residential subdivision” for the purposes of the section. Under the 
definition, if both the law and any recorded declaration of 
covenants, conditions, and restrictions permit any residential use 
within a subdivision, the subdivision is a “residential subdivision.” 

Subdivision (b) states specific exceptions to the general rule 
provided in subdivision (a). The fact that one or more of the uses 
listed in subdivision (b) is permitted within a subdivision is not 
enough to make the subdivision a “residential subdivision.” 

Under subdivision (c), any subdivision in which all residential 
uses (other than those listed in subdivision (b)) are precluded, by 
law or by a recorded declaration of covenants, conditions, and 
restrictions, is a “nonresidential subdivision.” 

See also Section 11010.3 (exemption of nonresidential 
subdivision from provisions of this act). 

Bus. & Prof. Code § 11010.3 (amended). Exemption of 
nonresidential subdivision 
11010.3. The provisions of this chapter shall not apply to the 

proposed sale or lease of lots or other interests in a nonresidential 
subdivision in which lots or other interests are (a) limited to 
industrial or commercial uses by zoning or (b) limited to industrial 
or commercial uses by a declaration of covenants, conditions, and 
restrictions, which declaration has been recorded in the official 
records of the county or counties in which the subdivision is 
located. 

Comment. Section 11010.3 is amended to expressly extend the 
exemption provided by the section to any subdivision in which 
residential use (other than certain incidental residential uses) is not 
permitted by law or by a recorded declaration of covenants, 
conditions, and restrictions. See Section 11002(c) (“nonresidential 
subdivision” defined). 
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Civ. Code § 1373 (amended). Nonresidential common interest 
development exemptions 
1373. (a) The following provisions do not apply to a 

nonresidential common interest development that is limited to 
industrial or commercial uses by zoning or by a declaration of 
covenants, conditions, and restrictions that has been recorded in 
the official records of each county in which the common interest 
development is located: 

… 
Comment. Section 1373 is amended to expressly extend the 

exemption provided by the section to any common interest 
development in which residential use (other than certain incidental 
residential uses) is not permitted by law or by a recorded 
declaration of covenants, conditions, and restrictions. See Section 
1373.5(c) (“nonresidential subdivision” defined). 

Civ. Code § 1373.5 (added). “Residential common interest 
development,” “nonresidential common interest 
development” defined 
1373.5. (a) For the purposes of this section, “residential common 

interest development” means a common interest development in 
which residential use is permitted by both law and by any 
declaration of covenants, conditions, and restrictions that is 
recorded in each county in which the common interest 
development is located.  

(b) For the purposes of subdivision (a), the following uses are 
not considered to be residential uses and the fact that one or more 
of these uses is permitted within a common interest development 
does not make the common interest development a “residential 
common interest development”: 

(1) The operation of a residential rental business within a 
separate interest that contains three or more apartment units. 

(2) The provision of living space to an agent or employee of the 
association or a business that is located within the common interest 
development, as an incident of agency or employment. For the 
purposes of this paragraph, “agent or employee” includes, but is 
not limited to, a property manager, caretaker, or security guard. 

(3) The short-term occupation of a boat, trailer, or motor vehicle 
that is located on but not permanently affixed to a separate interest. 
For the purposes of this paragraph “short-term occupation” means 
occupation for no more than 30 days out of each calendar year. 

(c) For the purposes of Section 1373, “nonresidential common 
interest development” means any common interest development 
that is not a residential common interest development. 

Comment. Section 1373.5 is new. Subdivision (a) defines 
“residential common interest development” for the purposes of the 
section. Under the definition, if both the law and any recorded 
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declaration of covenants, conditions, and restrictions permit any 
residential use within a common interest development, the 
common interest development is a “residential common interest 
development.” 

Subdivision (b) states specific exceptions to the general rule 
provided in subdivision (a). The fact that one or more of the uses 
listed in subdivision (b) is permitted within a common interest 
development is not enough to make the common interest 
development a “residential common interest development.” 

Under subdivision (c), any common interest development in 
which all residential uses (other than those listed in subdivision (b)) 
are precluded, by law or by a recorded declaration of covenants, 
conditions, and restrictions, is a “nonresidential common interest 
development.” 

See also Section 1373 (exemption of nonresidential common 
interest development from specified provisions of this act). 

The Commission should consider this language as an alternative to the 
language proposed in Memorandum 2011-29. 

Respectfully submitted, 

Brian Hebert 
Executive Director 
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